JUL 86 2005

DEPARTMENT OF

WATERR,
Jeffrey C. Fereday (Idaho State Bar # 2719) ESOURCES
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Attorneys for Idaho Ground Water Appropriators, Inc.

BEFORE THE DEPARTMENT OF WATER RESOURCES

OF THE STATE OF IDAHO

IN THE MATTER OF THE REQUEST FOR
ADMINISTRATION IN WATER DISTRICT
120 AND THE REQUEST FOR DELIVERY
OF WATER TO SENIOR SURIFACE

WATER RIGHTS BY A & B IRRIGATION IGWA’s REPLY BRIEF ON THE
DISTRICT, AMERICAN FALLS MITIGATION PLAN-DELIVERY CALL
RESERVOIR DISTRICT #2, BURLEY CONSOLIDATION ISSUE

IRRIGATION DISTRICT, MILNER
IRRIGATION DISTRICT, MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE
CANAL COMPANY, and TWIN FALLS
CANAL COMPANY

and

IN THE MATTER OF GROUND WATER
DISTRICTS” APPLICATION FOR
APPROVAL OF MITIGATION PLAN FOR
THE AMERICAN FALLS REACH OF THE
SNAKE RIVER

Idaho Ground Water Appropriators, Inc. (“IGWA™), through its counsel, Givens Pursley
LLP, and on behalf of its ground water district members, Aberdeen-American Falls Ground

Water District, Magic Valley Ground Water District, Bingham Ground Water District, North
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Snake Ground Water District, Bonneville-Jefferson Ground Water District, Southwest Irrigation
District, and Madison Ground Water District (the “Ground Water Districts”), files this reply brief
regarding IGWA’s Motion to Consolidate the proceedings related to IGWA’s Mitigation Plan
and the Surface Water Coalition’s (“SWC™) Delivery Call (the “Motion”).

Contrary to SWC’s assertions: 1) the delivery call contested case and the mitigation plan
contested case do “present issues that are related”; and 2) the rights of the respective parties
involved in each of those contested cases will not be prejudiced by the proposed consolidation.
A, The Two Contested Cases “Present Issues That Are Related”

As previously argued, the two contested cases can be seen as indivisible parts of the same
controversy. The core issues in each case overlap significantly. For example, use of the
Department’s model to accurately predict the patterns and consequences of connectivity between
surface and ground waters is at the forefront in both cases. In the delivery call case, the Director
plainly intends to employ the model to determine if IGWA’s members’ groundwater pumping
has materially injured the SWC. In the mitigation plan case, the Director will look to it to
determine what mitigation, if any, would be proper. In each case, application of the groundwater
model is vital.

IGWA believes it is important to bring both cases to conclusion by the start of the 2006
irrigation season. Consolidation will help assure that this happens. The administrative records
that must be developed in the two cases will be indistinguishable in many, if not most, respects.
Because the two cases are substantially overlapping, IGWA moved to consolidate them in an
effort to conserve the financial resources and time of all parties concerned, including those of the

Department. If the cases are not consolidated, then IGWA, SWC and other parties may be
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forced in the mitigation plan case to recreate the voluminous record created in the delivery call
case. The two contested cases are intertwined and should be consolidated.

B. Consolidating the Two Contested Cases Will Not Prejudice the Rights of Any Party
to Either Case

SWC fails to state any potential prejudice to the rights of any party as required under
Rule 556. IDAPA 37.01.01.556. Even assuming, for purposes of argument, that consolidation
will add additional evidentiary requirements to the delivery call proceeding, SWC fails to explain
how this will prejudice its rights or those of any other party fo either case. Whether the two
cases are resolved in one proceeding or in two distinct proceedings, the same number of issues
will have to be addressed. However, the crucial advantage of consolidation is that the parties
will not be forced to engage in additional discovery on once-visited questions or recreate what
promises to be an enormous evidentiary record. Consolidation will conserve everyone’s time
and money.

As for any potential confusion, the Director can easily choose to hear the conselidated
case in two phases, first taking up the delivery call portion to determine if SWC has suffered any
material injury as a result of the actions of IGWA’s members, then addressing second what
mitigation, if any, IGWA’s members owe to SWC. Indeed, the Department’s Rule of Procedure
556 specifically anticipates as much, providing: “In consolidated hearings the presiding officer
determines the order of the proceeding.” IDAPA 37.01.01.556.

As for any potential problems related to mixing the parties in the two cases, this can
easily be resolved by the Director ordering that every party’s participation in the consolidated
case be limited to the issues raised in each party’s previously filed pleadings. That is to say, for
example, that only those parties who have previously appeared only in the mitigation plan case

would be allowed to participate in the second phase of the consolidated case, after the Director
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has determined whether IGWA’s members caused SWC’s members to suffer material injury that
must be mitigated.

IGWA remains confident that the Director can efficiently conduct and capably manage a
consolidated case addressing multiple issues and multiple parties, and in the process conserve the
time and financial resources of all parties concerned.

RESPECTFULLY SUBMITTED this 6™ day of July, 2005.

GIVENS PURSLEY LLP

Fo Oy . Placto

Jeffrey C. Fereday ~
Michael C. Creamer

Attorneys for Idaho Ground Water Appropriators, Inc.
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CERTIFICATE OF SERVICE

1 hereby certify that on this 6™ day of July 2005, I served a true and correct copy of the
foregoing by delivering it to the following individuals by the method indicated below, addressed
as stated.

Mr, Karl J. Dreher U.S. Mail

Director Facsimile

[daho Department of Water Resources Overnight Mail

322 East Front Street X __ Hand Delivery

P.O. Box 83720 E-mail

Boise, ID 83720-0098

C. Tom Arkoosh, Esq. X U.8. Mail

Arkoosh Law Offices, Chtd. Facsimile

301 Main Street Overnight Mail

P.O Box 32 Hand Delivery

Gooding, ID 83330 X E-mail

W. Kent Fletcher, Esq. X U.S. Mail

Fletcher Law Office Facsimile

P.O. Box 248 Overnight Mail

Burley, 1D 83318-0248 Hand Delivery
X E-mail

Roger D. Ling, Esq. X U.S. Mail

Ling, Robinson & Walker Facsimile

615 H St. Overnight Mail

P.0O. Box 396 Hand Delivery

Rupert, [D 83350-0396 X E-mail

John A. Rosholt, Esq. X .S, Mail

John K. Simpson, Esq. Facsimile

Travis L. Thompson, Esq. Overnight Mail

Barker, Rosholt & Simpson Hand Delivery

113 Main Avenue West, Ste. 303 X E-mail

Twin Falls, 1D 83301-6167

Kathleen Marion Carr, Esqg. X U.8. Mail

Office of the Field Solicitor Facsimile

U.S. Department of the Interior Overnight Mail

550 West Fort Street, MSC 020 Hand Delivery

Boise, 1D 83724-0020 X E-mail
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E. Gail McGarry, P.E.
Program Manager

Water Rights & Acquisitions
PN-3100

U.S. Bureau of Reclamation
Pacific Northwest Region
1150 N. Curtis Road

Boise, ID 83706-1234

Scott L. Campbell, Esq.

Moffatt Thomas Barrett Rock & Fields, Chtd.

101 S. Capitol Blvd., 10th Floor
P.O. Box 829
Boise, 1D 83701-0829

Michael S. Gilmore, Esq.
Deputy Attorney General
Civil Litigation Division
Office of the Attorney General
P.O. Box 83720

Boise, ID §3720-0010

Josephine P. Beeman, Esq.
Beeman & Associates PC
409 West Jefferson

Boise, ID 83702-6049

Sarah A. Klahn, Esq.
White & Jankowski, LLP
511 16th Street, Suite 500
Denver, CO 80202

James C. Tucker, Esq.
Idaho Power Company
1221 West Idaho

P.0. Box 70

Boise, ID 83707

James S. Lochhead, Esq.

Adam T. Devoe, Esq.
Brownstein, Hyatt & Farber P.C.
410 17" 8t., 22™ Floor

Denver, CO 80202

|

|
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U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail

U.S. Mail
Facsimile
Overnight Mail
Hand Delivery
E-mail



Terry T. Uhling X U.S. Mail

J.R. Simplot Company Facsimile

099 Main Street Overnight Mail

Boise, ID 83702 Hand Delivery
X E-mail

Mr. Ron Carlson X  U.S. Mail

Mr. Lewis Rounds Facsimile

Idaho Department of Water Resources Overnight Mail

Eastern Regional Office Hand Delivery

900 North Skyline Dr. E-mail

Idaho Falls, [D 83402-6105

Mr. Allen Merritt X  U.S. Mail

Ms. Cindy Yenter Facsimile

Idaho Department of Water Resources Overnight Mail

Southern Regional Office Hand Delivery

1341 Fillmore St., Ste. 200 E-mail

Twin Falls, ID 83301-3033

;T e~ (.

Jeffrey C. Fereday

}la-e_.t_.a___
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